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McDermott Will & Emery iE{EE#HKAT (FUavtil) LA EA

I Intro

(1) Name : Ayahito Yamada
(2) Destination : McDermott Will & Emery Brussels Office
(3) Period : From Monday, 2 September 2024 to Friday, 27 September 2024

I Overview

(1) Weekly Briefings
At the McDermott’s Brussels office, all personnel attend meetings every Monday to discuss the
current deals and projects each attorney are working on and share necessary information on
relevant issues. The managing partner of the Firm’s Brussels office, Hendrik Viaene, kindly
offered me the opportunity to participate as well. There | had the chance to speak briefly about
my week and also get to know what projects and assignments other attorneys were working on.

(2) Translating, Researching and Drafting the Antitrust M&A Snapshot
McDermott’s Antitrust M&A Snapshot is a brief article which is aimed at informing in-house
counsel and others who deal with antitrust M&A issues but are not faced with these issues on a
daily basis with the recent trend in the world of competition law. McDermott regularly publishes
the Snapshot in Japanese and | was assigned by Matsumoto-sensei in the Firm’s Paris office to
translate the Q2 2024 Snapshot into Japanese. With the growing help of artificial intelligence
tools like DeepL, it has become less demanding than it used to be, but still there remains room
for improvement. My primary role was to adjust some of the legal jargon that DeepL has failed
to translate coherently so that the content would make sense for the readers.
In addition to translating the Q2 Snapshot, the Brussels competition team was assigned to write
a piece on recent competition movements in the EU and the UK for the Q3 Snhapshot. One of
the associates gave me the opportunity to do research on cases where the European
Commission (EC) launched an investigation, including both in-depth and ex-officio, under the
recently introduced Foreign Subsidy Regulation (FSR). | also drafted an article on some rather
interesting cases where the Competition and Markets Authority (CMA), the UK competition
watchdog, has cleared merger cases on the basis of the “failing firm defense”.

(3) Client Alert on the Illlumina/Grail case
On the second day of my internship, 3 September 2024, the Court of Justice, considered to be
the grand chamber of the EU, overturned the ruling of the General Court and annulled the
decision made by the Commission to accept referrals from several member state authorities to
review the contemplated acquisition of Grail by Illumina under Article 22 of the EU Merger
Regulation (EUMR), irrespective of whether the transaction falls within the national merger
thresholds of the referring member states. Article 22 of the EUMR was originally included to fill
the enforcement gap for member states that did not have national merger control regimes (i.e.,
to ensure that such a member state without the power to review a merger that seems to have
anticompetitive concerns could request the EC to review it). Since this lllumina/Grail decision
had a significant implication for all parties, including Japanese companies as well, it was
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necessary for me to translate the Client Alert on this case into Japanese as soon as possible
before the market would be flooded with news alerts.

(4) FSR research and client meetings
The FSR, in a nutshell, is a regulatory hurdle aimed at leveling the playing field for M&A deals
by creating a mechanism to screen transactions involving investors who have received financial
support from non-EU countries, and it gives the Commission wide-reaching ex officio
investigative and intervention powers. Jacques Buhart, the senior partner at the Firm’s Paris
and Brussels office, has represented many Japanese clients and was asked by a Japanese
company to work on a project to implement an internal information gathering system aimed at
collecting data on what could be regarded as “Foreign Financial Contribution (FFC)” under the
recently introduced FSR. Together with the leading partner in charge of the case, Axel Schulz,
Jacques kindly invited me to attend calls with the client and also assigned me to do research on
whether loans and guarantees offered by government controlled financial institutions like JBIC
and DBJ would be counted as FFC. Furthermore, | was also assigned to do research on recent
FSR investigation, both in-depth and ex-officio, on public procurement cases.

(5) RPM under an agency agreement and competition law
One of the clients made an inquiry on whether Resale Price Maintenance (RPM) set under an
agency agreement would infringe any antitrust regulation. Regarding RPM, different jurisdictions
take different approaches, for example, many states prohibit RPM with few exemptions while
countries like the UK does not prohibit RPM. My assignment was to find out whether RPM under
agency agreements would violate any Japanese antitrust regulation. The task was a purely legal
one, so it was relatively simple, but | still enjoyed the assignment since it helped me enhance
my understanding of the Japanese antitrust law.

(6) Translating the Lawyers Highlights
McDermott’s Business Development Team is making continuous efforts to maintain and
enhance ties with Japanese clients. Together with my dear internship fellow Suzuki-san at the
Paris office, we organized a call with the lady in charge of the Japanese market and she
assigned us to translate some of the firm's Lawyers Highlight into Japanese.

(7) Market definition research for ADAS and AD
There was a contemplated concentration concern in which the notifying party was engaged in
the development of Advanced Driver Assistance Systems (ADAS) and Autonomous Driving
Systems (AD). Since ADAS and AD have only recently come into the spotlight, there were
actually no previous cases that explicitly defined the market for ADAS or AD. One of the
associates assigned me to look into recent cases that could help the local legal counsel in
defining the relevant market. This was the first time | had to use the Commission’s case
research website and although their website is really well designed and easy to use,
understanding the assignment and navigating through the lengthy documents proved harder
than expected. Throughout the one-month internship, this assignment was the one that |
struggled with the most, especially in terms of properly communicating with my boss in order to
correctly understand the intention of the assignment.
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(8) Research on Generative Al and EU competition law
The Federal Bar Association in the US invited Hendrik to make a speech at one of their events
on recent issues surrounding Al and antitrust regulations. One of the associates and | were
jointly assigned to make a speaking note for the speech, and she very kindly guided me on how
to do research on these topics. | prepared a note on recent enforcement trends by the
authorities on the Al sector, and this research did help me understand the recent trends in EU
competition law.

(9) Visit to the Paris office
As is the case with recent UTokyo students or graduates who have had their internship at
McDermott's Brussels office, Jacques this year as well kindly invited me to visit the Firm's Paris
office. Public transportation in Europe connects most of the major cities and Paris is just a 90
minutes train ride on the famous Eurostar. The other UTokyo intern at McDermott, Suzuki-san,
was in the Paris office, so | will leave the details of the Firm's Paris office to his report, but in my
humble personal opinion comparing the two offices, the Brussels office seemed to be more
diverse than Paris, probably because the Brussels office is situated in the de facto capital of EU
hiring members from various member states. Anyways, it was a very stimulating experience to
see the Paris office.

(10) Remedies under EUMR
There was an ongoing case that was contemplated for a merger filing under the EUMR, and as
Jacques would put it, a quite difficult case. The competitive analyst was not in favour of the
client, and no simple remedy seemed to be available on the table. | was assigned by Jacques to
conduct research on (i) whether the seller, who is the shareholder of the target company but not
the notifying party and has no involvement post transaction, could be part of the remedy
agreement, and (ii) whether shutting down production facilities could be accepted as a
commitment. Looking through EUMR, guidelines, and previous cases, nothing indicated that the
seller of the transaction could not make a commitment. Similarly, there was no case that
accepted closing down a factory without selling it to third parties as sufficient measures to ease
competition concerns. Both of these assignments required in-depth research and it helped
enhance my understanding of various remedy schemes.

(11) Gala as a Grand Finale
On my last day in Brussels, there was a massive dinner and dance party held by the Flemish
Bar Association. Interestingly, in Belgium, the Bar Association is divided into the Flemish
speaking part and the French speaking part, and one of the attorneys at McDermott kindly
invited me to the gala which was organized by the Flemish Bar Association. | have to say it was
nothing I've ever experienced. What a night it was!

Il Key Takeaways

(1) Lessons learned at McDermott
As of September 2024, ten attorneys are working at the Brussels office, half of which are
practicing competition law, and the other half focusing on Data privacy and cyber security.
Jacques integrated me into the competition team and gave me the opportunity to work on
interesting EU cases as | have mentioned above. Prior to coming to Brussels, | had very limited
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knowledge of competition law, much less about the European legal system, but everybody at
the Brussels office made it very easy for me to be part of the team. The time | spent in Brussels
was so limited that | didn’t really get to see any cases thoroughly, but September was indeed
one of the best months to have the internship, since the European Commission is operating in
slow motion in August. Thanks to Jacques and Axel, who have extensive experience working
with Japanese clients, there were some interesting ongoing cases that involved Japanese
companies, and | was fortunate enough to have the opportunity to see the case moving forward
close to the front line.

Having some experience working at a Japanese entity, the working culture at the McDermott’s
Brussels office was quite interesting. Working long hours is what the Europeans would think the
Japanese working culture to be, and despite the recent efforts to crack down on this notorious
working culture, it still somewhat remains the norm in Japan, especially those practicing law. Of
course, the legal profession is a highly technical and demanding job regardless of the region or
jurisdiction, and | found the lawyers working at McDermott very hard working and responsive
professionals. Still, | found the working environment at McDermott much more relaxed and
sustainable than many companies in Japan. There were more small talks and communications
among the lawyers and secretaries, much more flexibility and no unnecessary rituals. |
personally believe the European way (or since McDermott is an American law firm, a little bit of
American influence with it) to be less toxic.

One of the people that influenced me the most during my stay was Jacques. While an attorney
at his age in Japan would definitely not be practicing actively, Jacques still retains his passion
for the job which was nothing but impressive. Jacques resides in Paris but every Monday he
commutes to Brussels, and adding onto that, Jacques frequently travels to other countries. In
fact, he has visited Japan more than a hundred times, and during my stay he flew to Mexico to
attend the IBA conference, flew back to Paris and came to the Brussels office to discuss matters
with other lawyers, all within the exact same day. | also had several opportunities to attend
Jacques’s call with clients, and the way he communicated was very well organized and
technical without forgetting to be humorous if necessary. Jacques also mentioned about the
important skills required to be a good lawyer, one of which was being physically healthy. Staying
in good condition did strike me because the importance of it is often missed out, and it is
especially worth noting that it came from Jacques who has been in the industry for nearly half a
century.

Overall, unlike the very short so-called “internships” in Japan, the internship at McDermott
offered me ample insights and knowledge. | really learned a lot about EU competition law and
how the legal profession work in Europe, and | have to say that this experience couldn’t have
been any better.

(2) The cultural intake
Every time | met Jacques, he joked about my internship in Brussels being a “legal vacance” in
Europe. Indeed, staying one month in the heart of Europe is a very sweet way to spend your
summer vacation, especially considering the fact that my bar exam was finally over in July. But
living in a foreign country that | have never visited before definitely gave me some cultural inputs
that | would never had if | were staying in Japan. In fact, this was not only my first time in
Belgium, it was actually my first time in Europe as well.
| genuinely liked Brussels more than any other city that | have visited so far, because of its
diversity in language and cultural background. Although Belgium as a country is divided into the
Northern Flemish side and the Southern Wallonia side, Brussels has a very good combination of
both, with the addition of various cultural influences from other EU states as well as non-
member states. Even me being a complete foreigner there, it didn’t really make me feel that |
was an alien in Brussels.
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| also found it very impressive that people in Europe are more open on talking about politics. It is
quite rare to discuss politics openly in Japan even with the people closest to you, and in fact it is
even strongly discouraged to do so, but in Brussels, everybody seemed to be more talkative on
politics, which was quite striking to me to say the least. Also, during my stay | have encountered
strikes and roads shutdown due to environmental reasons, which was a very European
experience to me.

Comparing different cultures really refreshed my values, and since my time in Brussels was
limited, | will definitely come back to gain more cultural knowledge and get inspired once again.

(3) Conclusion
The time | spent in McDermott and Brussels was a fruitful experience indeed and it definitely
reshaped my thoughts on my future endeavors. It made me set goals to become a good
professional and | am determined to get the most out of this experience and hopefully pass it on
to other people as well.
This internship would not have been possible if it were not for the contribution made by
Professor Fujita, Goto, Vande Walle and Assistant Professor Ortega. | would also like to mention
the fact that this program was financed by many supporters who have generously donated for
us. | would like to thank all of those who helped our way to get to Brussels.
And last but not least, | would like to express my sincere gratitude for everybody at McDermott's
Brussels office who have warmly welcomed and integrated me into the team and introduced
interesting European legal matters to me. | would especially like to appreciate Jacques for his
continuous generosity to accept students from the University of Tokyo Law School for over a
decade. This internship was quite a memorable experience and it really set goals on what |
would like to become in the future.
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(From top left to right bottom)

e Reception desk at McDermott’'s Brussels office

e Le Parc de Cinquantenaire (located in front of the office)
e The Barlaymont (5 min walk from the office)

¢ With members of the office at gala
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